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im msim pre; 
based on raee: 
position of . 



Issue FreseMt^ 

pxA^. herem is wfietlier 'Hie: Agency; siibjacted fe^ C<>iijp|aiD,ant to dko^rimip^lipn 
H(Blaok) wfae?i management wifc&^w a job offferoB Fefcmiary.22, 2001, fi)r the 
Supsrvi^oiy Computer Specialist^. GS-0334-15, advertised Bnder ■■ Vacancy 
it Member CR-00-25-, and the circumstances leading, to: tii.e withdrawai 
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F^ctiirf BaelcgroHiid- 



Tne record re^'eals tfeatj, at fee time of the- compUmt, tbo-CompMnant (Black) wa^. employed -.as a. 
Sm^rvimryCompuiti Specialist, GS-0334-14 Office, of the ;ChieflBfoTmatioii Oificer,. NatioBal 
feformatioii Tecimology Center, USPA, W^hm^on, D,C. The ComplaiBant has forked for 
USD A since!- 1981 .and "held tbM pesition tor- mom than tee years, (Export, of InVestigatioB. 

j 

The nudeiiykig fecfs mUting to fe^ -coiripWut are not mspnt^± On. Septeiiiber 20i. 2000, the 
Office of Cl%|il Rights, US'DA^ issB^ Vacancy AimoBuceiBeiit-No. CR*(X)~2S^ advertieiiig tte 
positioB of S'liporvisoi^ Computer Spaoi^iist, GS-334-IS, The^ aiHioBBC^Hieiit had a droslng date 
of October 19, 2CKKJv Th^ CoiBpl^^t appMM fox tfae position ^fid -was in^feded cm ite Roster 
of Best-Qualified Cmiidatm referred to fee Selecting Official plack) oa 3mmry-i:lB^ 200 L 
The seiecting- oxScial conducted inteniews with, the CoiBplaiiiant md <?flier caBdiciafes and- 
selected &e-'C'0mpliiriant -for- the poaltioB. on February 5, 2dOL Tha eompimnmii accepted the 
pO'SitiaB^ md his, s^leetioB. was-..ptibl.idzed.£liroug!K)iit the Agency, The scneduted ^fT^tive date 
for the sel..eeti0ii action was Febraary 23, 2001 . (Exhibits F2^ F4^ aid F6.) 



am reqmtea 
Agency liad 



CaraplmBBBl, daiea Febrapjy- 22, 2.00L the Dir^eior {%%ite)..€f USDA' 
;es Mariagamoitt (OHRM) withdrew the offer of.tfe.e po^itioo, in k^ 



By letter lo fe 

Director kformed.the.Complaitiarit &m fee position w-aB.v^^ seiisitiTe (Higfc- Eisk/feSlie Trust) 



i^-OfSm of 
letter, the 



a M!-fieM back^omid hwessigaticm. ' She fiirtter infotmed turn tliat 



■bagiin. ili€^ procesB to. imtiate such ^: iisy^stigatian, it feamed feat i^^^pi^vioijs 

(Exhibit 



l^ackgroniid ii^vestigatioii of the ComplmnaBt had not h^mi satisfactorily adjudicated.' 



ma#- to fee Complaim^t was. witfedrtwB, tte' Roster of B^t QEalitia^ Cpandidates 

fee 
% .F6> mid 
Nbmitted 



.wiien tfee 



After the ofter 

mtisl% refteired to. the seledting official was reissued by OHRM. fco fee sel0ctiii.g'o-fScial 
salactiag official;- selected aBother caBdidata (White) for feepodtaoB. (Exhibits ■■F2^ F' 
F37) Oh K^larob '6, 2001, alter being Boofied of ■■fee- siibse^i^^t seleotioii, OHRM 
.Fotm SF-75., Seqirdst far Preliminary Biipi05cme;ei:Dafa^- totbe selectee's oon^ent anipSoyer^ ihe 
0eparlm^it of I^bor. The- doc;um€atary e^ddence indicates that fee sel^cteo w.as .p:Wl^:- aeerat 
oiearaaee by the-D^aa-teent of tae ABByOiirfovember 7, 19S6, and agaiii by the IJapirtmeBt of 
Timmpm:tmk^rim'A^^MM^:l992. .Jh^ SF-75 revealed ftat a Bi(B^ok^0Wj4fa¥^ig%ti0B) 011 
the selectee ha^ also been coiBpief^ bythe 0q5-aitmeBt of Labor im JBnumy 8, !997.- ActmrMng 
to OHRM,' 'the:. selectee already possessed a Top Secret seciirity cleaxmioe, {E)d|ibit^ .F37' and 
F38) Tbe effective, date of; the sdectetf's promotiQii ta the position.' advertised was Jaari^h 25, 
200L ■ ' ■ ■ 

jHa states- 
id; tJitt this 
iHverfgaflon.liad not yet hem complete^!, Se stEtas tfeat &e irivestigation. was- placed fon .hold*' 
in SepteiBbs 2000^ a^d tfeat he does not toww H^a feasoBs fbr'tliis *%0id,'' Aeeaimiig.to the 
Complaia^it^ Kie..iiiEw»ed all of tW q^^^ti^ns atMl protdded- ati r-aquested material m'2b0l« Tlie 
Complmnmd: f imfe« coBiends llia^ -the .anBoi^oeemeBt for fe-e pogitioii at issue did iiot.sfale feat a, 
favorable ■adji:ffiealioii' of -a fiiH-fieM backgroniid. mye^dgmtioB was -B^ded to a|^ly- or be- 
selected far ttei::|K>sitio.H. Tlie Complamaitt believes feat fee impetus to chmige the positmn to a- 
seBsitive/high risk position raquiririg a. ^oBtity clearano^ cnrap abo\it only aft^r he wafe.seiTOted 




:gr€ 



mv^tigat: 
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md was -basfd oe- Ms race. He states tbat he has worked closely wiih'stM£'m several sensitiYe 
issues, ' and put- oth^r- people .wifcOBt security cleara-aoes work wi& faigjily' seositi¥e dgta. and . 
projects ■mroikgh-out USB A. 



Hie.. Agency #Bied tbat it; discriminated against fliaComplaiBaiit hme^ npou any protected basis. 
Ratbar, i..t. gssjeitad tliat .after the offer of emplayment hmX hmn extended to., the Cotr^ipbiBant but 
prior to fee dale on which he- was- to occupy the. pomtim, OHRM was ¥^bally infixed by the 



Office of u 




mkJpnhlic mist 

backgr^imu. iBvestigatioE had pmyimmly b^seii initiated m comimtion wife tte Co^.plainasit's 
current position, .and. certain negative fediBgs had-nat bee^. satss.feetoriiy fesolv-edl-. By letter 
dated SeBter^bgr^J§^_2&fi&..^^ Servicel Bivisioii, 

the Complainant. Jigt^ preliBiiiiary da^isimi_hM^^^gg_jiM to.^ deny -S^^diliBility for 




prm^idedjji,|hn0^ T&e Complgiiiaiit whs i^ormm feat if he 

^^e wi&fc 3(h days of Ub receipt- of *^- S^^^^^^£^^l^l5^^F^ Tfae ci>m|3lai.naiit 

ga2iBMB^3t:B-aBspmisa.^aa.i^^ to otiier 



Because &e CEomplabiaBt had not aofaieved &e requked level of siHtefeility mid had mi tcsolv^ 
fee negative iindi^gs^ arising ikom tl};e completed iBvestigatioii- md becmise there weie nd otiier 
p^sitioBB in f&p Office of Civil Rights, for wtech fee. CaiiipM][iaiit:q^oa)jfied,. lie Biretotor made 
the deckfon to- withdraw- the offer to tlia ComplaiBant. Tha Director states thut sfae did not .faiow 
the ComplaiB- tot's taca at fee tim^e of the witlidrawal (Exhibits F3 md Ffi.)' Hg Actipg jy^uty 
AmmtmA Secretary for- A&mjgtr^eiL^Sggsd^^^^^^^ 




:id 



The Agency'^ 
USBA feitiaii 

■desigB.ated.M, 



".witnesses stated lliat tlie.porilioii &r which tae Compkinant applied 
^nsitiva/high ri^ ii^ 1996 biit that it wasr/t mrtii October, or November of 2 

the process to mqnim ciearaaces-^for suqh positions or mcl'4ded laxigdkga 
sncements' stating tSia^ a specific typ^ of- security clearance, was mqui 
ihits F5^ F6,. and F28.) The OHRM Diracix>r stated that Acre is.^a govemfc^i^ 
i|iat- all supervisory GS-lS positioBS in the inf^rmmmi teelmologj 
is.lt/pii.bik tffist positions. Upon j.eammg -feat fee? ComplHii^it^s h 



mnld not 



had- been 
^000- &at 



A- for tli€ 

■wide 

field be 



^ The statement dt ransom tdenti&ed Information ^&t ut^6^d to show :fiBanciai.BTesporisibility (m th^ Ck^it^mimnt's 



l-^$g-^wteii fee ^iiEwam4 '^ii#' i^sn asked .i'^' wftkiis fee- p^at -s^ve.!!. years, he had a lien placed aga&sl Bis |>r<^edj^ 
for faiimg to pa3J^ itaxe^ or oize^ debts, ' ' 



T^ 
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mvestigatioB|.,had..not been satistactorily adjudkated, members ■ of OHRM's staff discussed 
several p|>ti.&is fojmml\nn$ "fee matter/ One .rooommencied option was to cancel &e 
aimomicemast eBtirely and issue miofeer ennowicement fhM. contairiecl tfie. aacurity clearance. 
reqiHremerit^. Anofeer option was to make a ^ew ..^election from, the mtml Rost^ of Best 
Q'uaiifi,ed ' Capdidates. I^^Director^tecnt^was^ jn the 

poBitioB uni ^^t^2^|£g§gB^fJl£Jg^^ CoiBplaiiiant hau 



■0oi r^n^ed 



despite IcBq^mg^^^ihgjsgig^ liitimM;eiy, the offer to the CoHiplamaiit was 

witlidrawB; kiotBer aeiectlon \vas- made from the initial list of best-aualified ^applicants. 



■ F? .; 



Doctmierits ip Ihe iBvestig^tive file reflect that fee vacancy ^imounceiiieEt. for the 
issue did not 



position in. 



reflect- that th.e.pomXion was sensitive nor did it atat^ a requirsmeBt that the selectee 
-^mxilA be tkqmmd' ta demoBstrate smtability for ^th.e positiori base<l on a feacl:grouod 
iavesti.gation. ' (E'Khibite Fi3 and F3L) Snch a rei|Bireiri.eBt was stated in m Bmrnmcemcntrmx 
the. pomtioti. ^f Conap^iter SpedaBst, GS-334-i4, issiiei by tiie Office of tbe. Chief Irifomiation-. 
Officer op F&ra^iy- 5;, 200!, (Exhibit' FB,) X^e.. position des.criptiaB.for the position $0ii.ght by 



the- Coffipiai^: 
howev^, the 
BOsitioB k '%i 



fea't'thermmr 



stated- tli^l it was Bot a ''fatal fi^^'/' (Exhibit F3.) An OHRM staff meml^ei ferlfaet 
veiy few aiin<{>tincemeiits- listed this.requiremeBt. (Exhibit F6) 



.Mt indieal^ &at iie positioB was imtiaily deseribt^ as "^noticriticai sei^itive''; 
sensitivity asp^ts-of the positioii were ■^iibseqBeB.tly modi&m to indicate that the 
^.tisk/p^tilic tm^V- (E^bifeits F2S m<i F33..). -Tte OHRJVI Director' aefci^owtedged 



^anieat for a secteity €l,.earari.0^- w^ .not incfeded .in- the vaeaac^y .ami0aiici^iiaat^ but 



.'3tirted..fe-Et 



fa rebuttal, tlie Complali^ant argued . generally thai fee testiiHony of the OHRli^l Director was- 
vagi^e. evasive, aB.d BOt forthcoinirig. The Cotiij>.laiBaat ackaow.ledgad tbat he.hadieeB; giv^- 
alternaSiue woit because of .Questions mgarding his- suitability. He stated that.rievexthetess, lie 
co-nfesed to TOrfor m dBties involviBg high risk' aBd-.ptfDlic tenst 'ttie Complmiiaiit kfeo ^ted- 
that the OB.RM 0ireciot loiew bm raee because- fee ha^ woifced- ^^loseiy witli Ihe offie ^^ ami ^ staff ^ 



Togrmn issues m& had spokeii persoBally -wife th.e OHSM- I)ir€ 



tor. The 
ordff to' 



OB several p 

ComplmpMit .asserted:, feat tte.OHRM Director seized upon the BmtatAlity ism^ h 
mscmrivmi the tojfe about reclassifyirig the position sfter sfee le^Bed- that he had fee^ selacted 
for the positioti. (Exiiibit- F2.) 



Ill order, ror a 
establish- a^lJi^ 
takeii' by ■ the- 
motive or infe 
alleged, \¥iil( 

A.primafaeie 



Analysts an* Findings. 

clmm to snoceed in- a. cbar^ of omployiBaB,t,.4i.scrimiiiati0ii^ tm evifeice-first .mus' 

'ima:faeM ease of diHcrimiBatiori, That i% tfae reeord nmsfc. -ni^ow.&at- tfae ..aetioB 

;ageiic.y^' if otlier«se imexpl^ad^ could- have been caused by a-diBcdiiiiMatoiy 

It = Tlie faets of dronmsimoas. of the case^' as well, as fee bask: 0f Qiserimiiiation 



etermiBe the proof raqoirrf- to -establish b. prima facie cm^. 



For cl^: 
imrita^ 
class, 



case of discnmination may be sliown by tfie ibllowing- elaiBeMs. I^- 

1/ 
marges of discrimination bas^ on raoe^ color^ sex^ nati-onal.- origin^ religion, age^ 
status^ OT sax^ial otientatioB, tfae CompimnHBt m^ast be a member m a^-\prot^tod 
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^ The agency's, decisions, daioos, or its feilwe to mt resulted. m^haBB to' terms and 
csudiiloas of ili€ CoiTiplajiiatit's' employiB-ent. 

. . ^ E¥yeiice exists that mil pcrmt zn ini^mct .of discrimiBatioH- to be di^wn. T.ms 
evidence may mclnde, as appropriate, comparison with similariy sittiatad employees or 
applic^aBts, statistical disparitics bet^^eexi- dilFer^it' protected groups, ■ remarks or 
comrrients indimtwe of^m^otypeB, im-a$ual!y hm$htrmimen% ctmnge in treUtmmt aft^ 
■eriga^rig in protected EEO- activ.ity, temporal proximity witli such acti%^itt or otber 
re.leva[iit factors. 

: i 

fa the abs^^ice of direet evidence of di.sciimmatior^ the. method, of estoblisMug racial 
dis€rimiBati-0ii,is the. three stap process, set- fortii. by the Supreme Comt m McDanneil Dougias 
Corp. V. Grek, 411 U.S. 792 (i973). See.aim.Loeb v. Textron, Inc., 60^ F2<i. iO(J3:(lEt Cit, 
1979). {applying McDonneU Bougias to claims broiigot under tbe ADEA). The CaiBplainaBt has- 
the mitial bBiaeti of c^imli^kR^^ prima, facie ca^e. If fee ComplmBant SBeets-this biyrdeB, then 
iha biirdan siiifts to.tha agency, to ampulate a legitiiiiate, BOBdisorimiitatory reason for its 
ehalleriged action. The CoiBpim.nmit vam^X tbm prove, by fb^..pr©pom|er^ic0.of fee evip^^ce, feat 



the legitimate: 



Complaimnt, 



mn. 



evidence reve 
to obtain reqii- 



reason ^ciliated by llie agency was "Hot i!s;frae Tms<m, biit was a. bretext for 



;,out oeiBg 



:aiit 10 a. member of a. pn)te^t€<i class-, by virtue- of fm mm. '(Blgfek). Tfc 
asserts White employees, were allowred to- hold, soisilive po^itioBS wi- 
required to hc^ld . secarity ■ ckarmices. Althou.^ the- Complamant asserted ' tliat similar|] 
employees . bc* m his protected . group were accorded more favorable treataient 
& tlial. thm was not .fee case. Ther^ is bo e^/fdence-.-lhat employees who 
bred security cbarances were promoted to hi0. tkk/publh.tmBi poaitions, 



thfe 



he. the 
ave failed: 



Althoiigli file iaitial iBqui,ry of 4i^riiijiB.atiofi usually focii^s on wl^etber the CQnxplmiJant ha$ 
ssiaMisliecl- s ^mmajacie. ea^e, folfowiag iMs: order of analysis- is niMecessary when Ibe agency 
has mim'mml a. legitimate, Eoii,discri.iniBa£oiy reason for its actions- See, e.g., WmMftgi<:^n v. 
Deparimeni of ike Ngvy-^ EBOC Fetiti^ii Na 03900056. (May 31^ 1990). Here^ fee xAgeni^y has. 
explaiEad thai altfepugb'tke CotaplafBaiit wm inM^ly ■ se.la€l;ed for. tfie positioB, %e'ogfcr wm 
withdrnwB ba:iaEse a.presimiBary decimoE had feeeii.mrfe to d^By.him eligibility for ^mptoyntent ■ 
in .sensitive' d'jies^ mi6' fiie. GempIamaBf had riOt resolved #..e. issues- imde^iyiag .tMs-- dectstoB, 
■Tfiis- constitetea a legitimate^ nondiscnminatory reason for tfee disputed. actloB. 

The record. cl^My. establishes that a hmk^onnd m¥©Btigaiiou^ was- initiated for &,e Compl&kiBM. 
as- early .as WM. This mveEtigati.oB was t^uired because of the ^eBEitive BEture of &e duties of' 
the positioii hi^ then' field. It i$ lioted- that the iiwestigation w^s. coiKiiic^teii iby the mi'^estigative- 
srm of the.Ofllce of Per^ojHiel MsBag^-nmi'.iiot byany Agency of USBA. OPM's iB^'^sttgatioB 
disclosed: sam^s adverse info'ntiationthHt led. to the preliiiimaiy decision to deny &e Compiainaet: 
eligibility for ■. empioytat^iit m Sensitive positioBS. Tttis iirfdnBatioB, wa& eoriv^yad- to fee. 
CoHiplai^-aot l>efere fee Agency asuiom-ieedl tlie vmmicy in- dispute* A pmA^tit p^^OB woidd ' 
hmr€ acted iinmadiMely to dispel any. Botion feat &^^ ware q^o^tioBS about hks^aitabiMly to 
serve in sensitive positiDns. The ComplaiBant did not act for sev«ai moBtlis, howevdr, and. Ms 
cfearaiice liad not been f^aiiidieated wfien h.^-. was. $etectad fw fee.posilion. i 

Itimc is no question about fee CamplaHiant's qiialificatioiis for flie positioiL Tfea{:|;seleetmg 
official eho^a ^Lhe ComplainEnt from anior.g &e emididates- on the b^st-quaMied list. ' Heithet.fce 
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. ■ ■ \J ■( J ' 

selecting ■ official nor the; HmBan,' .fesoiirces persoimel, who were processing this per^oiinel ■ 
action, >igd ^y qii.efetioB8.. uhmit the Comphdmnf-B ability. The problems arose- wteri, aft€i: fee 
seiectioii was aimonnced^ OHRM took fee routine admiBisti^tive: actions necessary to complete 
the process, i One smh action was to reqBest. fee backgrnuad' mvestigation ToqmteA for tbe 
incii.mben.t of.fcis- pogiiion. It- was at tMs point, feat flie- Agency laamad that: the CoippkiEaiit's 
baci:gi:oimd- fev^stigation initiated by. his rairent employer had not hmn s4tislactorJiy 
adj'udicatacl. Responsibility for soch adJBdic^tioii lies wlQin IJSBA's-. Executive Resomx^e^ mid- 
Seraces DivisioB aiid the Complainant, " \ 

The position I for wMcli fea CoiBpkifia0i applied is- a M^-fev^l managerial- posittosa in fee 
TtacMiig, Aijpiicatior^ aad Analysis: Oiyisior.^ Office of -Ciwl Rights. The iBsiimbent hm 
overall respoteibiMty for iirfonnatioB management md tecbnology systems: witfeiii m e^itremely 
critical di%dsi0ii of Qi^ Ageacy. In these ci!%^-uirismo.ces, it e^inot. fee., said that i-t is tiiireasoiiabie 




establish^ by the record, fee ComplaiiiaEt was- riot able to meet this requirement at ihe time of 



■ bis selection. 

Hie Compkiiiaiit waS'.ii'iidoubtadiy pkc^ iii. an @mbai:tassiiig. position by tli^ 'aimotiicemeot of 
his seleet&B.ia the'posimoB miimm^ofi^nt wi&dx^w.alofthe offer, i^s-e-i, aid de^iy beiieyes 
that tlie- decifioB was H'Ufeir. However, Title. VS does not- moteci -ammEt mifdr hnsimsn 
decisiOBSj biii only a^itiEt dactsions^ motivated by ae tmlawfa! animus... Turneif v% Ifex^ 
Instruments, .Ma. 555 F.2d 1251, 15 FEP Cases 746, 750 (Sfe Cin 1977). To paraphrase fee 
Burdine coun:, 25 FEP Gases- at- IIS^, the fact feat Qiie.inay feixi-k that aiaimgemeM made ita 
decisfotis Mhikmily iwUcb we do not. fiare), does not, in md. of itself^- create EEO- M^ility, See 
also, St Peter V. Secretary of ike Army, 659 -VaA 11-33,- IBS n3, 26 FBF' Cases ^914 197 nS 
(B.C. Cm I-98.I). It is not liie plac^ of a tijar of fact to second-guess maoagemairt'i'p^^oimd 
decisio-ns: absent a deiBonstrably clispriminalory motive* Loeb v. Texti^OB, mc, 2Q FEP CEses 29 



(lstCkl979 



positions was 



an issue ■ 



We d^eline to do ^-fea^e. 



Tfe€ ^aMmate biBxIea.^f proving dis^rimmti^B tests, willi. fee Ct>mp!aiiiaiiL Tfee skB,d^d of 
proof m aay erapioym'^il 4i-scriinirialioii action Is high. M or4^ to pre^ai-I^ fee C^riiplaixiant. 
miist prave tlie skalleiiged action. -CH^mr^ oot'&c the' rensoiiB. stated by the Agetiiy, tet&r 
iinla-wfel reasoBS. It- is not eiiOBgti. for the. fact fiMer to -disbelieve .the Agency's mtio^ale for its 
.actioiis;, iiistc;3d. "fee fact- finder must believe' fee Camplaiiaaiit'a- e>:plaiiati.CHi of fctemiooal 
dxscrimiiiEti<^L' lii othar words^ tfee fact Sndar's-.task .is to.make aa mdepetid^t delemlmatloB of 
&e-.Ageiiey^s -mteBt, not. to adjiadicate the-.merite of tlm facte ox siispiciOBS upon wliicli it ig 
predicated Miiiams v. Sautkwmtern Bel! TMephone. Ca, Jl^.FJd 7I5.(Stk Oir. 1983). 
Whether the Complainant's response to the decision to deny Mm employment- m. sensitive 
■^ficient to waiT^i favorable '^^mS^b&m. 0f'fe.e baekgromid iiiyestigatioB is- -not 
.m.ay he decided k^m} Although: -.the ii>dusioB of a statement ideD^fjio.g the 
positioB beimlfilfe^i as .a iS&i Bisk/I^tfoiie. Trasf. pd.sitio^ i^^Bimg ' favorable. admdiiatioB of a 
backgromid-. 5;ectmty iiiY6sti.gati0ii- ' i-B .fee. vmmcy mr0uncm^.tnt may te^^e spat^- the 
Co-Eiplairiarit the ambatmssmeat- af fee Miiio^bcemen.t 'of ■ his aeleotion and 8|iib^aqii^t 



^TfaaEEGCIiss 



Eidd tlxst it is preluded ftom revip-wmg the validity of oi-e. ^^ai^m^^t of a seoirfty- c!«m-sc6 ^jkI 
[■security eleara^K^e fee^^e^timi, TMefyung v. 0epm^ment QfDefe.m€ (Dtfe^se M^^ing Ag^x^^X 
t>.. 058^06^ (HC'Vai^meT 2, 1-989); seB:aim 'Policy .Omdsnee m. fee Use of N^atiosia! Simmty ' 
•md m § 703(gJ <jf Title VII. of tl^ aYil Rigte Act ef 1964, ^. amef^.d04'' BHOC Motlce N<x M- 
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withdrawal of tHe- offer, it-: wo'uld -not liave. altered &a^ fact feat a iavoraMe adJBdieation was' 
required. Cfneidering fee record., iii^ its .entirety, .and noting especially tfaa- ComplainaBt's 
acknowledgei^-aEt that.be Mas been, reassigned . to ofeor duties p^ndmg adjiidioatioo- of his 
backgroiiOd iiy^tigatioEjil.. iBiist l3e.iOBB<i th^l; &e.Ag€iK?y's, i^.i|ir;^ii,^t tlmt fee C0mplakaiit 
siK^cess&liy pass- a-,ba0kgr0mKi..,m'©sti^i0n was based on its demoBStiBted-: need that managers 
in. such posMfm demonslrale- suitability &r employment Because the Complaiiiai^.t w^s BOt able 
fo r^eet lliat ^eqEireiB.ent^ fee Agency could not tm obligated to promote Mm to the pomtiom 
Furtfiemiore^ pe candidate ultimately selected for the position did meet tb,e seeurity rapiiraiiieBL 



■The weight of th.e evidence indicates ttiai-. discrimination did not occbt with respeet to;;-ihe iss'o^s. 
ill &t above oomplaiTit. Accardiagly, no relief or corr^tive action is warmnted or prdm^ in 

Appeal Sigfati 

This is ike. Srial dacisioii of the^Itepartmrat of Agrioilliire on. thp cited cooiplaiBt.or c^m|>femtg. 
Tiie foilewin^.-aTe fee only rights available to ohall^g?. fiiis dedsion: 

APPEAI. TO THE EEOC 

A Notice of App^a3.in.ay be filed with tiie EEOC mtmn thirty- (30) calaBdar days afteii.recaipt of 
tMs' fmal 4eefeioiL EEOC Fo-im.S73, Notice of ■■ Appeal/fetitioB, ■ sho^ald be used in-. filing ih^ 
appeal, as- well as- what is being -appealed should ■■!)€.. indicated in. the.- form-, A copy of E^OC Form 
573 i-s proYid^d wifii fms, decision. Sucfe nmc^ should be addressed to: 

QMm -rf Federal OperatloB^ 
RO.B^i^- 19848 

As mt. altemat^^^e to.mailiBg, yoiir appeal may.be- liaBcl-deliveKd to: 

' Eiji^al Emptoymieat Opp^itniil^ Cm^mk$iQn 

. . Office -ef Federal Oper^tl<i-iis 

1801 L Street^ M.W.- 

I WiislilMft0M3C 2-0S8T 

r 

As rni BitemBiwe. yoM.may also send ymxr iippeai by fax to tiie Office (rfF^erafOpemtions at- 
(2Ca) 663-7022. 

if .there is m attomay of recorf^ the thirty (30) cafeodar <lay dme limit wiiiin wMcli^^lo ^pcai- 
sball be calctii^ated from the date of reeeipt of this d-ecisioB .by the. attomoy, fa- all oth^ '-cases, tlie 
tW-rty (30) calendar day' .tiiBC limit within which- to appeal sfeail be' caScB'latea from f^e date of 
y<)OT^receipt oi-tliisd-ecision../ ; ' 

The appeal AiM be deemed Mm on the day it is po-stmarfced^ or in the absence of a postixiark^. mi 
the date -it is re ceiTed by the EEOC- \. 
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v*^ 



^^<iiih^ 



At the same time mfcrniation is provided to- tbe EEOC.Ito mcmde.a.copy of fee Notice of Appeal 
m^ my submissions in smport. of tfee. appeal), there ximst be a service eertificatioafliat a copy of 
the submissidn has been, siibmitteci to the- USDAfEmploymmt AdjiidicatioB Dm&ioB. aM the 
date md mati^od. of. service. A copy- of fiie. appeal and miy submisaions ■in::giipport. thereof shall be 
forwarded to fee agency at the follawiBg address: 



U^. Department of Agriciilture 

Offee of the CkMMmuMmml Ofllcer. 

Natton^l Mmmice Center 

W.qmm Emptoyme^t Oppori^iiily- bmA Wferkforee Services Staff 

tiiat, i.f yow appeaJ is not filed wifrin the. thirty (30) caleadar- day tir 



Please note 
appeal may h 
time limits 
aotificatioH of 



si.di^BBed by the EEOC. However, fee EEOC may, atjts.disoretioii, 
afea accept the appeal based apoo a writt^. statemeEt . feat tliwe was 



■exteBtiatiiigci 



tke time limiU or that a timeiy Notice of Appeal' ^omd-^BOt be 



Any smemenk-or brief iti support of -your ^f^eal must be eiibmittedito the; EBOC w^fiii^. lyrty 

(30)' calendar;:'^ 

accepts BtateirifeB' 

ii0 more than pn. (10) pag^s long. 



yotr 



Any statemeni 
on yon- (or 
ofimmpt of t 
the ^appeal 
respoBsMHty 
QparatioBs. w: 



or Mef in opposition to yoiar appeal mmi be submitted to the. EEOC ^, sensed, 
ir attoniey of re^^^rd, if repres^ted b.y an attorney) witlim tfainy (30) eaitodar davs 



..ats 




You. also Iiav0 
cfioosctofile 



a) 



on 



(2) ^ 

(3) a 



nam^ 



You must u 
Agency or 

ypii mHSt .nam 






limits ih^ 
tetand fhe- 

BO. actual 
.ed. due to 



ie 



:aayg of ilingfee Haficx of AppeM/ The. EEOC, OSfce of F^cteral. ©pmiions 
rts or briefe in support of appeafe. by facsim.ik tmnsiBittal, pro-ridrf iMt tbey are 



:of USBA to mbmk the entire- eoBiplaiBt file to the' EEOC, Oilca ^f Fedeml: 
.thiu thirty.(30) cafcod^dajB of initial wtific^ioii tliat m appeal Ims b€4n filed 



■ ■ CIVIL ACTION IN" FEDERAL MSTMICTCOUMT 

tte; right to Sle a ciyi! actioB. m an appmpna^ Unit^^- Statas Di^lri.ct Cote^ 
. civil action, yoB may do so: 



rt. if YOU 



-^nfmn nmcty (90) days of recdpt of tMs final, decision if no appeal ba^ been filed; 



wIMb ninety {90}.dBys after receipt of the EEOCs final decisim on ^pe^; .on 



L^-itli tiie 



ltd' oB,e hundred and er^ty (ISO) days .from fee dale of fijfeg an a|q>eal wltli 
EEOC if tb^fe has., been no fiiaal :deeision by the EEOC, 

i^ ilie pafBoi^ waq- k. tlie. oiBci^ agmcy ha^-or dq)artment Mad as.-flie lefeadant 
^'artment maais the nati.or.ai orgBmzmmn, md not Jiist fee locai-. Qffm% lacility, or 
Wfaidi ywi irn^t W3ik. Do not nmiejmt the 'ageoey or depaitnient. in y^nr ceae, ■ 
,&:.Milce SQ'b^^m.Smmim'f rf Agriciiltiira, as the mfmdmt You. mMs.^:abo ^tate 
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the official title of ttie agency he.Mor dq^artocBt head. Failure to providFthe name or- 0ffic 
titk of tie agency head or'departoia^t head may resiilt- in mmnim^ of your case 



;ial 



If you d^id^ jt0 file a civil mtion^ imdm: Title VS or rad^ &e RehabiliMiOB- Act^ aiid if you. do 
not have or ciMiOt afford the. services of 'ai. attorney, yoxi'may i^quest'^fcat tbe Comt .oppomt m 
attorney to represeiat yoB and tfeat. the. Court, .penpit yon to. ^rik the actioii. withont pay^ient of ■ 
fees, eosts^ or .^tlicr security. Tfe^ giant, or denial of. tfee request is within tfee-k>|e.discf4ti£>ii of the 
Coart, FiiiBg a request, for aii attOHiey does not exteod yont time in, whi,ch to file a cfvil action. 
Both the msBest am! civil. aotioii MUST BEF!i.£D- WrTHIN.MNBTY- (90) C A EHHAR 
AYS of th,e pat^' yon receive &e final decision by USDA or&n EEOC^s cledsioii ob dppeal 






days may tm'' 
§1614.407 or 



EEOC IB writing. 



UbI^ss mx app^eal is filed witii fee EEOG, fmmm to file a. ci^^il action wMiin-xmcty (9f) calendar 



'mi in th^ disirassal of your dvii action. Fiimg^ft civil actfen.mider 



11-614.408 abal! teiminate proce^siBg; an appeal befoi^ liie EBOC. If a civil action 



is- filed sabseraent to filing an. appeal with the .EBOC, the parties are raqiiasted to 



■29 aKK. 



notify &e 




/I ^ 

y / 



IMm^^q&^z. 



n 



Civil Rights director 



1 .4 



/ 



■.^^s 



EBei0siB:e' 



